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Purpose of the Report:  

To update Overview and Scrutiny Board in relation to the annual data return for 2016/17 
Deprivation of Liberty Safeguards, the current position in Oldham and areas of 
development.  
 
Recommendations: 
 
The Overview and Scrutiny Board are asked to note the update on the return, the current 
position and areas of development. 
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Deprivation of Liberty Safeguards Update 
 
1. Background 
 
1.1 The Deprivation of Liberty Safeguards (DoLS) aim to protect people who lack 

mental capacity, but who need to be legally deprived of liberty so they can be given 
care and treatment in a hospital or care home. If a person‟s right to liberty needs to 
be infringed in other settings, an authorisation must be obtained from the Court of 
Protection. 

1.2 The DoLS have been criticised since they were introduced for being overly complex 
and excessively bureaucratic. In March 2014, a House of Lords Select Committee 
published a detailed report concluding that the DoLS were “not fit for purpose” and 
recommended that they be replaced.  However at the same time (March 2014) a 
case in the United Kingdom Supreme Court held that far greater numbers of people 
needed to be dealt with under the DoLS system. The ruling in the cases of P v 
Cheshire West and Chester Council and P&Q v Surrey County Council threw out 
previous judgements that had defined deprivation of liberty more restrictively. The 
person‟s compliance or lack of objection to their placement, the purpose of it or the 
extent to which it enables them to live a relatively normal life for someone with their 
level of disability, were all deemed irrelevant to whether they were deprived of their 
liberty or not. . 

           This means that many people have been deprived of their liberty unlawfully and 
without safeguards in settings including care homes, hospitals and supported living 
placements. This has placed increasing burdens on local authorities and health and 
social care practitioners administering the DoLS. All people who lack the capacity to 
make decisions about their care and residence and, under the responsibility of the 
state, are subject to continuous supervision and control and lack the option to leave 
their care setting, are deprived of their liberty, as a consequence of the court ruling. 

. 

1.3 A range of issues have been apparent since the ruling including for example; 
 

  A tremendous pressure on Local Authority‟s budgets as a consequence of scaling 
up to enable the development of an infrastructure to commission assessments 

 Many Local Authority‟s being in breach of the legislative timeframes for 
authorization ( or not) as a consequence of a lack of resources 

 Unintended consequences such as Coroners having to investigate the death of all 
people on a DOL as they are currently defined as being in `state detention‟ at the 
time of death. This causes unnecessary further stresses for families. It is worth 
noting that this has recently changed and is no longer an automatic requirement. 

 Having a sufficient number of trained Best Interest Assessors ( BIA`s), Signatories   
and Section 12 Doctors to complete the necessary authorisation process 

 Some process confusion for example in the early stages when to apply for a DOLs 
as opposed to a Mental Health Act section and  has been the subject of much 
debate 
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1.4 Law Commission Proposals 
 

1.4.1 The commission has now published its final report and draft legislation for a new 
system to authorise care placements involving deprivation of liberty for people 
lacking capacity. The commission believes its proposed Liberty Protection 
Safeguards (LPS) scheme will be less onerous than the DoLS while still offering 
human rights protections. 

 

1.4.2 There was a breakfast meeting in London on Tuesday (14/03/2017) morning 
(where Alex Ruck Keane – the main author of the Bill spoke from the 39 Essex 
street offices in London).  Cheshire East Legal team had contacted the chambers 
and a briefing session was held in Manchester on the 27th March  

See attachment -  
Mental Capacity 

Doc.pdf  

 

1.4.3 The Liberty Protection Safeguards (LPS) to replace the current Deprivation of 

Liberty Safeguard (DoLS)  

1.4.4 The LPS would cover a broader group of people than the DoLS, which is restricted 

to placements in care homes and hospitals. LPS can authorise the return of a 

person to the setting/establishment if they have absconded. 

1.4.5 Firstly, the LPS would apply to any setting that might give rise to a deprivation of 

liberty, including shared lives schemes and supported living. 

1.4.6 While the scope of the LPS is broader than the DoLS, it would involve a two-tier 

system of protections whereas the DoLS provides the same checks to all cases. 

1.4.7 Under the current system, every DoLS case is coordinated by best interests 

assessors (BIAs), typically specially trained social workers.  

1.4.8 Under the LPS, the BIA role would be revised to a new „Approved Mental Capacity 

Professional‟ (AMCP) role and the requirement for a best interest‟s assessment in 

every case is dropped. AMCPs would only be focused only on more “serious” 

cases where care arrangements are contrary to the person‟s wishes. 

1.4.9 When a potential deprivation of liberty is identified, the responsible body, in social 

care cases a local authority, would be required to arrange a capacity assessment, a 

medical assessment and a check that the proposed care placement is „necessary 

and proportionate‟ (in effect the latter replaces the „best interests‟ assessment). The 

council would be required to consult with friends or family of the person. . Hospital 

settings /palliative care two clinicians would undertake an assessment and they 

could authorise a LPS for 28days, if needed to be extended it would then be 

referred to the AMCP 
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1.4.10 Every case would then be checked by an „independent reviewer‟, an employee of 

the responsible body who is not involved in the person‟s care. If the reviewer felt 

the conditions for an authorisation are met then they could approve it. However, if 

there are concerns the proposed placement is against the person‟s wishes then the 

case would be referred to an AMCP. The AMCP would be required to meet with the 

person and scrutinise the assessments carried out before determining whether to 

authorise the placement or not.  

The Commission’s report highlighted; 

“The Approved Mental Capacity Professional would be expected to consider matters using their own 

professional judgment rather than simply to consider whether those conducting the assessments could 

reasonably reach the conclusions that they did. The obligations upon them are therefore more onerous than 

upon the independent reviewer,” 

1.4.11 The commission also highlighted its system would ensure “greater prominence” is 

given to the person‟s human rights during the care planning stages and help cut 

“unnecessary duplication” by taking previous assessments into account. 

It said the widespread reports of case backlogs and breached statutory timescales 

since the Cheshire West ruling meant that any notion the DoLS could be “patched 

up to cope” was not sustainable. 

“Article 5 rights must be practical and effective. It is not acceptable to continue with 

the current system where many people‟s rights have become theoretical and 

illusory,” the report said. 

1.4.12 The commission also recommended wider reforms to improve decision-making 

across the Mental Capacity Act, not just in cases involving deprivation of liberty. 

The MCA proposals would place a requirement on decision-makers to place 

greater weight on the person‟s wishes and feelings when making decision under 

the act and confirm in writing that they had complied with the act. 

It is now up to the government to decide whether to take the commission‟s 

recommendations forward. 

Law Commissioner Nicolas Paines QC said: “It‟s not right that people with 

dementia and learning disabilities are being denied their freedoms unlawfully. 

There are unnecessary costs and backlogs at every turn, and all too often family 

members are left without the support they need. 

“The Deprivation of Liberty Safeguards were designed at a time when considerably 

fewer people were considered deprived of their liberty. Now they are failing those 

they were set up to protect. The current system needs to be scrapped and replaced 

right away.” 
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1.4.13   As from April 4th 2017, there is no longer the automatic requirement for the 
Coroner to investigate the deaths of any one who is under a DoLS. This is positive 
news, in that families will not have to endure unnecessary distress. 

 
 
1.5 Benefits related to the proposals 
 
1.5.1 The allocated worker will be responsible for the assessment which would be more 

positive for the individual and their families prior to care arrangements being 

agreed. 

1.5.2 The hospital and the CCG completing their own assessments would ensure a more 

timely response to the deprivation, however there may be wider system benefits for 

the hospital and the CCG to commission the Council to undertake this function on 

their behalf. 

1.5.3 The proposals ensure 16-18 year olds are safeguarded as needed.  

1.5.4 Extension of the LPS for up to 3 years will reduce cost and demand. 

 

1.6  Points to consider 

1.6.1 Possible additional training required for the workforce/providers. 

1.6.2 Assessment forms would need to be revised alongside amendments to Mosaic. 

1.6.3 There could be significant workload implications in relation to supported living and 

other non-residential settings. 

1.6.4 AMCP holding caseloads to ensure reviews are completed could impact on work 

load and overall capacity. 

1.6.5 Covering community setting will increase cost and demand. 

 
2. The Current Position of DoLS in Oldham  
 
2.1 Using the ADASS guidance, the DoLS work is prioritized by allocating any 

applications where the person is asking or attempting to leave the establishment, 
where any restrictions i.e.: 1:1 supervision is taking place, where restraint is 
needed and more recently, where covert medication is administered. DoLS 
renewals are also prioritized so that the person remains on the DoLS, rather than 
it running out and there being a gap between it being re-applied, which was 
previously happening.  See Appendix A 

 
2.2    Twelve months ago, Oldham had a waiting list of approximately 300+ applications 

to be allocated. We currently do not have a backlog, as these have all been 
allocated to independent and internal BIA‟s. Urgent applications are allocated as 
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they come in and standards and renewals are allocated once a week. As far as 
we are aware, there is only one other council who no longer have a backlog, but 
they used an agency to clear this for them. 

 
2.3 Oldham currently have approximately 24 internal BIA‟s, but due to various 

reasons, including capacity as a result of existing workloads, there are usually 
around 10 – 15 BIA‟s that can take allocations, which amounts to one per month. 
We have a number of independent BIA‟s that cover different areas, but there are 
10 that we use on a regular basis. Independent BIA‟s are usually used for any 
urgent applications that are received, as they are able to deliver a quicker turn 
around. Children‟s Social Workers have also recently been recruited as BIA‟s. 

 
2.4 Whilst Oldham was allocated £750k for the DoLS, half of this was allocated to 

support Early Help. The remaining balance is used to pay for independent BIA‟s, 
Section 12 Doctors, internal BIA‟s who do overtime, training purposes and we are 
also planning to invest in resources to promote the awareness of DoLS across the 
borough, which in turn will support care homes in particular in meeting the 
regulations enforced by the Care Quality Commissions. 

 

2.5 Challenges to Date 

2.5.1 Some internal Best Interest Assessors (BIA‟s) are struggling to meet the 

requirement to undertake 1 assessment per month, due to the pressures on their 

workload. 

2.5.2 Independent BIA‟s charge different rates per assessment – we are going to review 

this and make proposals to AMM to introduce a set fee across all. 

 

2.5.3 As the backlog has been cleared, this has had an impact on the increase of 

assessments that need to be quality checked. This in turn, has an impact on the 

authorisation forms (form 5‟s) that need completing and there are a high number 

waiting to be created. One of our business support officers was successful in 

securing a fixed term role as a second DoLS coordinator, which will help with the 

demand, but backfill needs to be undertaken before new duties can be fulfilled. 

There are 84 Form 5‟s that need completing as we have only had one person able 

to do this piece of work. This should reduce now that we have 2 coordinators. 

 

2.5.4 There is also a high number of DoLS waiting to be authorised, due to the amount 

that have been completed and the small number of signatories that we had. More 

signatories are undertaking the DoLS training, which will help with demand 

management. There are currently 145 DoLS waiting to be signed off, but now that 

there is an increase in who can signs these off, again this number should reduce 

significantly. 

 

2.5.5 All data is now input onto frameworki and subject to monthly performance reporting 
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3. DoLS Return 2016/17 

 

3.1 This section contains highlights from the main findings of the 2016/17 Deprivation 
of Liberty Safeguards (DoLS) Return for Oldham. The DoLS data collection, led by 
NHS Digital, gathers information on all DoLS applications in England on an annual 
basis. 
 

3.2 Information collected in the return provides an estimate of the number of individuals 
subject to a DoLS authorisation as well as the number of active DoLS cases in 
England for the 2016-17 reporting year. A case is defined as active from the 
moment the DoLS request is received by the council. 

 
 

Key Findings 
 

3.3 In 2016/17 there was a total of 647 new DoLS applications received between 1 
April 2016 and 31 March 2017, this is an increase in comparison to 2015/16, where 
we received a total of 435 new applications. 

 
3.4 There were a significantly higher number of applications granted during 2016/17 

with a total of 330 applications, in comparison to 2015/16 where there was a total of 
205 granted. 

 
3.5 The number of applications not completed as at 31 March 2017 has significantly 

increased to 318 in comparison to 31 March 2016 where there were a total of 215 
not completed. 

 
3.6 In 2016/17 there were a total of 197 urgent applications received, which is a 

decrease in comparison to 2015/16 where we had a total of 220 urgent applications 
received. 

 
3.7 In the 2016/17 there was a total of 829 applications, which includes new and any 

outstanding applications, from this total there was a total of 647 new DoLS 
applications that were received between 1 April 2016 and 31 March 2017 and the 
remaining 182 applications were received during 2015/16 but did not get signed off 
until after 1 April 2016.   
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New DoLS Applications Received 2015-16 2016-17 

April 30 58 

May 35 42 

June 30 49 

July 25 44 

August 25 69 

September 35 29 

October 25 51 

November 45 65 

December 65 31 

January 40 85 

February 50 69 

March 25 55 

Total Received in Year 435 647 

 

3.8 In 2016/17 there was a total of 647 new DoLS applications received between 1 
April 2016 and 31 March 2017, this is an increase in comparison to 2015/16, where 
we received a total of 435 new applications. In 2016/17 we received the highest 
number of new applications (85) during January 2017 and the least number (29) 
during September 2016.  

 
 
 

 
2015-16 2016-17 

Applications not completed as at 31 March 215 318 

 

3.9 The number of applications not completed as at 31 March 2017 has significantly 
increased to 318 in comparison to 31 March 2016 where there were a total of 215 
not completed. 
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DoLS Applications Granted 2015-16 2016-17 

April 5 5 

May 10 12 

June 0 15 

July 10 40 

August 15 61 

September 5 4 

October 15 34 

November 20 20 

December 25 23 

January 15 24 

February 5 60 

March 75 32 

Not Known 5 N/A 

Total Applications Granted in Year 205 330 

 
 

3.10 There were a significantly higher number of applications granted during 2016/17 
with a total of 330 applications, in comparison to 2015/16 where there was a total of 
205 granted. The highest number of applications was granted during August 2016, 
where there were 61 granted and the least number of 4 were granted during 
September 2016. 

 

 
 

 
2015-16 2016-17 

Urgent Applications received 220 197 

 

3.11 In 2016/17 there were a total of 197 urgent applications received, which is a 
decrease in comparison to 2015/16 where we had a total of 220 urgent applications 
received.  
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  2016/17 

Male 118 

Female 212 

Total Applications Granted 330 

 
 

 
3.12 In 2016/17 there were a higher number of females that were granted a DoLS 

Application with a total of 212 applications in comparison to the number granted for 
males with a total of 118. 
 
 
 

  2016/17 

White 315 

Mixed/Multiple Ethnic Groups 1 

Asian/Asian British 6 

Black/Black British 4 

Other Ethnic Origin 1 

Undeclared/Not Known 3 

Total Applications Granted 330 

 
 

3.13 In 2016/17 the highest numbers of granted applications for service users were from 
a White ethnic origin. The lowest numbers were from a Mixed/Multiple Ethnic 
Groups and Other Ethnic Origin. 

 
 
4.         Links to Corporate Outcomes 
 
4.1 Co-operative Values 

The issues set out in this paper accord with the Council‟s co-operative values as 

set out in the Co-operative Charter, in particular those of fairness, responsibility, 

working together and accountability.   
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4.2 Oldham Plan 2015-18 priorities  

One of the priority outcomes of the Health and Wellbeing Commissioning Cluster is 

“Keep vulnerable children and adults safe”, and DoLS and the proposed LPS have 

direct relevance to this outcome.  

4.3 Corporate Plan 2015-18 

The issues set out in this paper relate to a number of objectives and outcomes 

within the Corporate Plan 2015-18: 

 

Objectives Outcomes 

 

Objective 2 – Confident communities Healthy communities 

 

Safe, strong and sustainable 

communities 

Objective 3 – A co-operative council Getting the basics right 

 

Responsible with resources 

 

4.4 Adult Social Care Business Plan 2017-18 

Safeguarding Adults and Deprivation of Liberty Safeguards are key elements of the 

2017-18 Adult Social Care Business Plan. 

 

 
5. Additional Supporting Information 
 
5.1 Not applicable 
 
 
6 Consultation 
 
6.1 Not applicable 
 

 
 

7. Appendices  
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APPENDIX A 
 
ADASS Screening Tool 

 

Due to the vast increase in demand for assessments under the Deprivation of Liberty 

Safeguards the ADASS task force members have shared practice in relation to 

prioritisation and produced this screening tool. The aim of the tool is to assist Councils to 

respond in a timely manner to those requests which have the highest priority. The tool 

sets out the criteria most commonly applied which indicates that an urgent response may 

be needed so as to safeguard the individuals concerned. The use of this tool must be 

balanced against the legal criteria for the Deprivation of Liberty Safeguards which remains 

unchanged. The criteria should be used as an indicative guide only as it will generally be 

based on information provided by the Managing Authority in the application and each case 

must be judged on its own facts. 

 

HIGHER MEDIUM LOWER 

 Psychiatric or Acute 

Hospital and not free to 

leave 

 Continuous 1:1 care 

during the day and/or 

night 

 Sedation/medication 

used frequently to 

control behaviour 

 Physical restraint used 

regularly – equipment 

or persons 

 Restrictions on 

family/friend contact (or 

other Article8 issue) 

 Objections from 

relevant person (verbal 

or physical) 

 Objections from family/ 

friends 

 Attempts to leave 

 Confinement to a 

particular part of the 

establishment for 

considerable period of 

time 

 New or unstable 

placement 

 Asking to leave but not 

consistently 

 Not making any active 

attempts to leave 

 Appears to be unsettled 

some of the time 

 Restraint or medication 

used infrequently 

 Appears to meet some 

but not all aspects of 

the acid test 

 Minimal evidence of 

control and supervision 

 No specific restraints or 

restrictions being used. 

E.G. in a care home not 

objecting. No additional 

restrictions in place 

 Have been living in the 

care home for some 

time (at least a year) 

 Settled placement n 

care home/hospital 

placement, no evidence 

of objection etc. but 

may meet the 

requirements of the 

acid test 

 End of life situations, 

intensive care 

situations which may 

meet the acid test but 

there will be no benefit 

to the person from the 

Safeguards 
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 Possible challenge to 

Court of Protection or 

Complaint 

 Already subject to DoL 

about to expire 

 

 

 

 


